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8§ 3.01. INTRODUCTION, HISTORICAL PERSPECTIVE, AND SCOPE.

Federal cultural and historic resources management and preservation policies play an
important role in the planning processes associated with public lands development.®®
This article will examine the role federal cultural resources management statutes
play in the planning and implementation of resources development projects on the
public lands.® While the terms “cultural resource" and "historic resource" are
defined in various statutes and regulations,® views differ as to whether a particular
site or object is, or should be, subject to the protection of a particular management
scheme. The late Justice Potter Stewart's views about obscenity may be equally
applicable to the identification of cultural resources: "l could never succeed in
intelligibly [defining pornography]. But I know it when I see it. . . ."®

The ultimate identification of a resource worthy of protection varies substantially
from person to person, and from interest group to interest group. To some, the stray
potsherd or obsidian chip may represent insights into a native civilization,
necessitating preservation or at least consideration under historic preservation laws
to permit study of the interrelationship between the object and other objects or sites
in the vicinity.® To others, the suggestion that a few flakes of chert or a single
arrowhead trigger cultural resource management protection is anathema.® Some
may argue that historic mine workings are cultural resources worthy of protection,”
while others would contend the workings are a scar that should be reclaimed. The
broad variance in views presents management difficulties, but counsels federal
agencies and developers to consider seriously the cultural resource issues that will
arise inevitably in a project, and to work in close consultation with all interested
persons, including Indian tribes, and other entities involved in the development
planning process.

This article examines the key statutes and regulations which impose cultural
resources management requirements on public land development projects.® Cultural
resources management first emerged as a public lands issue with passage of the
Antiquities Act in 1906. Since then, Congress enacted a number of statutes
designed to increase the protection afforded historic and cultural resources,
culminating in the enactment, and subsequent amendment, of the National Historic
Preservation Act (NHPA).?

This article discusses the National Historic Preservation Act, the Native American
Graves Protection and Repatriation Act, the First Amendment to the Constitution and
related statutes concerning Native American religious freedom, and the other key
statutory and regulatory schemes affecting or implementing cultural resources
management schemes on the public lands.®Y Through this discussion this article



seeks to provide a practical analysis of the planning requirements and cultural
resources management obligations imposed on federal agencies and project
proponents.®?

8 3.02 THE NATIONAL HISTORIC PRESERVATION ACT MANDATES
PROCEDURAL PROTECTION FOR HISTORIC AND CULTURAL RESOURCE
PROPERTIES.

[1] Operation and Scope of the NHPA.

"The purpose of the National Historic Preservation Act (NHPA) is the preservation of
historic resources."®® Enacted in 1966, and amended significantly in 1980 to codify
additional preservation policies reflected in Executive Order No. 11593, the NHPA
was implemented "to encourage the preservation and protection of America's historic
and cultural resources."®® The NHPA was amended again in 1992 to provide, among
other things, enhanced opportunities for Indian tribes to manage federal cultural
resources programs on Indian lands, and to participate more actively during the
planning process for projects on public lands. While preceded by several federal
cultural and historic preservation schemes,*® the NHPA represents the cornerstone
of federal historic and cultural preservation policy. "Congress, in enacting NHPA, took
the key step of protecting not only ~nationally significant' properties but also
properties of ~historical, architectural, or cultural significance at the community,
State or regional level . . . against the force of the wrecking ball."®"

To achieve the basic goal of historic and cultural resource preservation, Congress
identified three principal purposes for the NHPA: (1) strengthen and broaden the
process of inventorying historic and cultural sites, and establish a National Register
of sites significant in state, local, regional, and national history, culture, architecture,
or archaeology; (2) enhance and encourage national, state, local, and tribal interest
in historic preservation; and (3) establish the Advisory Council on Historic
Preservation (ACHP) to oversee matters relating to preservation of historic
properties, to coordinate preservation efforts, and to promulgate regulations to
outline federal, state, and now tribal obligations regarding consideration of sites that
may be affected by federal, or federally-controlled, activities.*®

For activities on the public lands, sections 106 and 110 are the two most significant
parts of the NHPA.®® Section 106 and its implementing regulations®® describe the
step-by-step procedural obligations imposed on federal agencies prior to permitting
any on-the-ground activity -- for example, a timber sale, an Application for Permit to
Drill (APD) on a federal oil and gas lease, or a mine plan -- that may affect cultural
or historic properties.

Section 110 represents the codification of portions of President Nixon's Executive
Order No. 11593, and imposes the following obligations on federal agencies:

(1) The heads of all Federal agencies shall assume responsibility for the preservation
of historic properties which are owned or controlled by such agency.®"

(2) Each agency shall undertake, consistent with the preservation of such properties
and the mission of the agency . . . , any preservation, as may be necessary to carry
out this section.®?



(3) [Each] Federal agency shall establish a program to locate, inventory, and
nominate to the Secretary [of the Interior] all properties under the agency's
ownership or control . . . , that appear to qualify for inclusion on the National
Register. . . .®®

(4) Consistent with the agency's missions and mandates, all Federal agencies shall
carry out agency programs and projects (including those under which any Federal
assistance is provided or any Federal license, permit, or other approval is required)
in accordance with the purposes of [the Act] . . . .@®%

Under the 1992 NHPA amendments, these federal agency preservation-related
activities are to be "carried out in consultation with other Federal, State, and local
agencies, [and] Indian tribes . . . ."®® The key state official involved in this
consultation effort is the State Historic Preservation Officer (SHPO).?®

The 1992 NHPA amendments, among other things, permit tribes to assume
responsibilities formerly reserved to State Historic Preservation Officers or SHPOs
concerning "tribal lands." "Tribal lands" are defined in the NHPA to include "all lands
within the exterior boundaries of any Indian reservation” and "all dependent Indian
communities."®” Tribal assumption of such authority is conditioned on approval by
the Secretary of the Interior of a tribal plan which demonstrates the tribe is capable
of performing the functions and responsibilities of a historic preservation program.®®
Because tribes may assume a variety of roles relating to lands outside reservation
boundaries, public lands developers should consider whether their project may fall
within the geographic scope of a tribe's authority or interest under the NHPA. Even if
a tribe has no authority to assume duties performed by a SHPO, that tribe may have
interests sufficient to require that it be afforded participation in the section 106
process.

NHPA implementation and obligations may vary from region to region, state to state,
and agency to agency. There is a paucity of reported decisions under NHPA
addressing public lands management questions.®® And, federal agencies have a
certain amount of discretion in their implementation of the NHPA.G? Accordingly,
federal agency officials and developers should communicate early to develop an
understanding of their respective approaches to NHPA planning.

[2] "Historic Properties” as Defined in the NHPA.

Properties subject to NHPA protection are sites or objects either included in, or
eligible for listing on, the National Register of Historic Places.®? Generally, sites of
state, local regional, or national significance over 50 years old possessing "integrity
of location, design, setting, materials, workmanship, feeling, and association,"” and
which are distinctive or are associated with important events or people, may be
eligible.®? The National Park Service publishes a series of pamphlets which provide
significant and detailed analyses of the type of properties that are National Register-
eligible, and how to assess eligibility.®® While debates may rage over whether
objects or sites with physical manifestations of various activities or cultures are
worthy of protection, a related debate simmers over the protection which should be
afforded properties with cultural significance, but which may not reveal any physical
evidence of human habitation.®? Under applicable regulations, these "traditional
cultural properties" (TCPs) may be eligible for inclusion in the National Register.®®
Accordingly, TCPs are subject to consideration under the NHPA.



National Register Bulletin No. 38 announces "Guidelines for Evaluating and
Documenting Traditional Cultural Properties." Under Bulletin No. 38, natural objects
or landscapes "associated with the traditional beliefs of a Native American group
about its origins, its cultural history, or the nature of the world" may be National
Register-eligible, and subject to NHPA protection.®® Properties falling within this
category include: Mt. Shasta, a 14,162 volcanic peak in northern California;®"
sandbars in the Rio Grande in New Mexico used for certain Pueblo Indian rituals;©®
and Cannonball Island off the coast of Washington state, which is used as a
navigational marker by Makah Indian fishermen.®® Thus, those facing NHPA
compliance obligations must address not only those sites or objects which have some
physical evidence of human habitation or presence, but also sites with no such
evidence. That challenge reflects the critical role that the NHPA's consultation
requirements play in NHPA section 106 compliance. Project proponents and federal
agency officials must be certain to involve state, local and tribal interests in the
section 106 process to insure comprehensive analysis of historic properties in the
vicinity of a project.

[3] NHPA Theoretically Imposes Only Procedural Obligations.

Courts and commentators uniformly view the NHPA as a procedural statute.“? In
Morris County Trust for Historic Preservation v. Pierce,“® the U.S. Court of Appeals
for the Third Circuit stated: "NHPA, like NEPA, is primarily a procedural statute,
designed to ensure that Federal agencies take into account the effect of Federal or
Federally-assisted programs on historic places as part of the planning process for
those properties."“? Similarly, the Ninth and District of Columbia Circuits have
stated that the NHPA is a "stop, look, and listen" statute.“® Thus, the NHPA is not a
substantive action-forcing statute, but rather is a statutory mandate imposing only
procedural requirements on federal agencies to promote the preservation of "the
historical and cultural foundations of the nations . . . ."®*%

Professor George Coggins acknowledges the procedural nature of NHPA
requirements.“® "Federal agencies cannot approve projects that would affect
[cultural] properties without complying with certain procedures . . . . The Act does
not contain an enforceable substantive mandate, however. The federal agency need
only take into account the effect of an action on a . . . site."“® Accordingly, the
NHPA appears to impose only procedural requirements on federal agencies.“”

While the "letter of the law" demonstrates that NHPA's requirements are only
procedural, those requirements are "mandatory."“® Failure to follow strictly the
NHPA process will render a project vulnerable to judicial challenge.“®

Moreover, the NHPA and its implementing regulations provide agencies with ample
opportunity to reach agreements with state officials and other interested parties to
provide substantive protection for National Register and eligible properties.®® In
practice, federal agency officials are likely to seek ways to avoid any historic
properties, and move the development activity away from those sites, where
possible. Where a development activity cannot be moved to avoid a site, agency
officials likely will seek to impose measures to mitigate damage to the site. Such
steps may be taken even before any analysis is performed concerning National
Register-eligibility. Applicants for federal permits, leases, or other federal approvals
should maintain good communications with involved federal officials to determine
whether substantive agreements or mitigation measures are contemplated. Further,



developers should consider negotiating for the protection of sites if such protection is
warranted, and if the negotiations will permit the project to move forward unfettered
by further NHPA procedural hurdles. Such an approach may engender support for the
project, or help allay the concerns of potential opposition.

[4] The Procedural Obligations Apply to All "Undertakings" as the Term is Defined in
the NHPA.

Section 106 obligations apply to any "proposed Federal or federally assisted
undertaking,” and must be completed "prior to the approval of the expenditure of
any Federal funds . . . or prior to the issuance of any license. . . ."®% An
"undertaking" is defined under the 1992 NHPA Amendments as:

[a] project, activity, or program funded in whole or in part under the direct or
indirect jurisdiction of a Federal agency, including:

(A) those carried out by or on behalf of the agency;
(B) those carried out with Federal financial assistance;
(C) those requiring a Federal permit, license, or approval; and

(D) those subject to State or local regulation administered pursuant to a delegation
or approval by a Federal agency.®?

This statutory definition appears broader than the current ACHP regulatory
definition.®® The following discussion addresses authority arising under the existing
regulatory definition, which has yet to be revised.®*

"Undertakings" may include, without limitation: (a) approval of an application for
permit to drill on an oil and gas lease;®® (b) approval of a mine plan on federal
lands;®® (c) grants of rights-of-way across public lands;®” (d) on-the-ground
activities carried out pursuant to a federal permit, lease or license, such as a timber
sale;®*® and (e) development of management plans.®® In essence, any ground-
disturbing activity under the jurisdiction or control of any federal agency, including
the U.S. Forest Service and the Bureau of Land Management, constitutes an
"undertaking" triggering NHPA § 106 compliance requirements.®?

Generally, the level of federal involvement necessary to trigger NHPA compliance
obligations is a minimal threshold. "[W]here the federal agency's role is so
insignificant as to allow no more than a recommendation,” the NHPA "is plainly
inapplicable."®" However, in most other circumstances, NHPA requirements apply.
For actors on public lands, this authority translates into an obligation, in most
circumstances, to meet NHPA compliance standards.®?

[5] NHPA and NEPA Compliance Obligations Compared.

Questions arise as to whether NEPA's environmental impact statement (EIS)
obligations coincide with NHPA section 106 compliance requirements. While no
unanimous opinion has developed, the better reasoned view is that different
thresholds exist for triggering NHPA and NEPA EIS obligations. An EIS is required



under NEPA for "major Federal actions significantly affecting the quality of the
human environment,"®® while the NHPA applies to "any Federal or federally assisted
undertaking."®® Further, the NHPA provides that it should not "be construed to
require the preparation of an environmental impact statement where such a
statement would not otherwise be required” under NEPA.®® However, for most
"undertakings," certain NEPA compliance work, such as preparation of an
Environmental Assessment (EA) will be required, unless the project is subject to a
categorical exclusion.©®

Compliance with NEPA will not necessarily translate into NHPA compliance;®” and,
compliance with NHPA requirements does not necessarily equate to NEPA
compliance.®® Accordingly, independent analysis of NEPA and NHPA compliance
obligations is required.®® Of course, many federal actions will require compliance
with both statutes.?

Despite the differing standards of the NHPA and NEPA,V federal agencies may
comply with both statutes in a single document.”® Current NEPA and NHPA
regulations "envision that both statutes may be applied simultaneously . . .
Simultaneous compliance with NEPA and NHPA makes sense not only from a cost-
efficiency standpoint, but also from the standpoint of the policies expressed in NEPA.
Section 101(b) of NEPA provides that federal agencies coordinate plans and
programs, consistent with other policy considerations, in a manner to "preserve
important historic, cultural, and natural aspects of our national heritage . . . ."(¥
And, NEPA's implementing regulations demonstrate a commitment to consideration
of cultural resources.®

w(73)

[6] Section 106 Procedures for Cultural Resources Management Compliance for an
NHPA "Undertaking."

The section 106 procedures to be followed to insure NHPA compliance for any
"undertaking" can be time consuming and somewhat frustrating, unless the work is
initiated early in the planning process.”® Even then, developers should be flexible in
their planning to accommodate cultural and historic resources management
requirements. This section of the paper reviews the procedural steps one must follow
once a determination has been made that a project constitutes an "undertaking"
under section 106.

Section 106 of the NHPA provides in pertinent part:

The head of any Federal agency having direct or indirect jurisdiction over a proposed
. . undertaking shall, . . . prior to the issuance of any license . . . take into account
the effect of the undertaking on any district, site, building, structure, or object that is

included in or eligible for inclusion in the National Register. The head of any such
Federal agency shall afford the Advisory Council on Historic Preservation established
under sections 470i to 470v of this title a reasonable opportunity to comment with
regard to such undertaking.(’”

As provided by the NHPA,"® the Advisory Council on Historic Preservation (ACHP)
promulgated regulations implementing this provision.® Unless states or federal
agencies have executed agreements with the ACHP, 36 C.F.R. pt. 800 controls the
section 106 clearance process.®® "The process is designed to foster communication
and consultation between agency officials, the SHPO, and other interested parties



such as Indian tribes, local governments, and the general public."® At the outset,
the ACHP regulations grant flexibility to the land management agency: "[t]he Council
recognizes that . . . these regulations may be implemented . . . in a flexible manner
relfecting [sic] differing program requirements, as long as the purposes of section
106 of the Act and these regulations are met."®? However, the section 106 process
must be completed prior to the initiation of any ground-disturbing activities.® And,
the process may need to be completed before any license or permit is issued, or
before final approval of any federal funding expenditures.®® However, any agency
may authorize "non-destructive planning activities preparatory to an undertaking"
before the section 106 process is complete.®®

Following a discussion of two cases which highlight some of the key issues arising in
the section 106 process, this paper reviews the section 106 process in detail.
National Indian Youth Council v. Andrus,®® a case addressing a coal mine project on
Indian lands, is instructive of certain aspects of the section 106 process. The coal
lease at issue, negotiated between the Navajo Tribe of Indians and a venture
including El Paso Natural Gas Company and Consolidation Coal Company ("Con
Paso"), was executed in 1976.%” As required by statutes governing the leasing of
Indian lands, the Secretary of the Interior approved the lease on August 31, 1977.
Notwithstanding that governing regulations required the submittal and approval of a
mining plan before any on-the-ground activities could take place under the lease,®?
the Youth Council challenged the Secretary's approval of the lease and argued that
the NHPA required a complete inventory and analysis of all historic properties within
the 40,286 acre leasehold prior to secretarial approval.®® The federal defendants
and Con Paso argued that completion of NHPA section 106 compliance was not
required until the mining plan received final approval. Until the mine plan was
approved, Con Paso could not perform any ground-disturbing activity. Defendants
also argued that compliance "may be accomplished in phases as long as compliance
for ea((:y)particular phase is completed prior to any land-disturbing activity in that
area."!

(88)

In upholding the defendants' position, the district court stated that to require a
complete inventory and analysis of all historic properties in the leased area, without
any assurance a lease would be granted and with other procedural impediments still
to be removed before any on-the-ground activities would begin, "would be
unreasonable and wasteful."®? While concluding that "a mining project entered into
pursuant to a federally-approved lease" is an "undertaking,"®® the court held the
mining plan approval to be the ""license' which required prior compliance with
section 106 . . . ."®% The court also held that section 106 clearance procedures could
be employed on a phased basis as mining activity progressed through the leased
area.(%() T)he approach approved by the district court was affirmed by the Tenth
Circuit.®®

In the oil and gas development context, the Interior Board of Land Appeals (IBLA)
considered a challenge to the NHPA section 106 process relating to the development
of coalbed methane wells in southwestern Colorado, San Juan Citizens Alliance, et
al.®” The Alliance contended that BLM failed to assess properly the impact of
additional wells on historic sites when the BLM approved a drilling program based on
160 acre spacing.®®® The IBLA rejected the Alliance's arguments, stating that the
Environmental Assessments prepared by the BLM addressed the impact of the
development on archaeological resources. The IBLA stated also that appropriate
cultural resources surveys were performed on proposed and alternate well locations



and pipeline locations, and that the necessary consultations were performed. Finally,
the BLM provided, in its approval papers, for "identification and protection of
archaeological resources during drilling."®® Accordingly, there were no section 106
violations.

These cases illustrate generally some of the key aspects of the section 106 process:
The process should be completed before ground-disturbing activities commence,
section 106 clearance may be phased, the NHPA compliance effort may be
coordinated with NEPA obligations, surveys and consultations with appropriate
officials are required, and federal officials can impose substantive mitigation
requirements on developers. A detailed description of the section 106 process
follows.

[a] Literature search and initial consultation.

Once a project is identified as constituting an NHPA "undertaking," the federal
agency has specific regulatory obligations: % First, the agency "shall": (a) review all
existing information on cultural or "historic properties" that potentially may be
affected by the undertaking; *°? (b) consult with the State Historic Preservation
Officer (SHPO) to identify information, literature, and any further work that may be
necessary to identify historic properties in the area;°® and (c) consult with local
governments, tribes, or organizations "likely to have knowledge of or concerns with
historic properties in the area."®® The literature search should include a review of
materials in the purview of the SHPO and/or affected tribe. In any split estate
situations, with federal minerals and fee surface, the agency should consider the
information and opinions held by surface owners.®®® Once this initial literature
review and consultation process is complete, the agency also should determine
whether further field surveys or other action is necessary to identify historic
properties. %

[b] Inventory requirements and eligibility determinations.

In consultation with the SHPO, the agency must make a "reasonable and good faith
effort to identify historic properties that may be affected by the undertaking.®°® The
"effort” required will vary depending on the area involved, and the potential presence
of historic properties. The "reasonable and good faith effort" standard requires the
agency to "gather sufficient information to evaluate the eligibility of these properties
for the National Register."®°” Once the inventory process is complete, the ACHP
regulations require the agency and the SHPO to apply the National Register criteria
for eligibility "to properties that may be affected . . . ."°® Even properties previously
evaluated may have to be reevaluated because the "passage of time or changing
perceptions of significance may justify reevaluation . . . ."®% |f the agency and
SHPO agree on eligibility or ineligibility of the property, the section 106 process
moves on to the next step.®!? If the agency and SHPO disagree, or the ACHP or
Secretary of the Interior (Secretary) request, the agency must submit the matter to
the Secretary for an eligibility determination.®%

If no "historic properties” are found through the inventory and consultation process
described, the agency may conclude its investigation. Its only remaining duty in the
section 106 process is to notify the SHPO and any interested parties of the
situation.®*? Not surprisingly, if "historic properties” are found, the section 106
process moves on to the next phase.**®



[c] Determinations of an undertaking's "effect" and "adverse effect" on properties.

Recalling that previous steps in the section 106 process consider all "historic
properties" that may be affected, the process now assesses the "effect” of the
"undertaking" on these properties.*** Again, hand in hand with the SHPO and in
consultation with any "interested persons,” the federal agency applies "effect" and
"adverse effect" criteria to each property.®® An undertaking has an "effect" when it
"may alter characteristics of the property that may qualify the property for inclusion
in the National Register."®'® Alteration of the setting, location, or use of the
property may be relevant to determining whether the "undertaking" has an
"effect.”17

An undertaking has an "adverse effect"” when it "may diminish the integrity of the
property's location, design, setting, materials, workmanship, feeling, or
association."®® "Adverse effect" determinations include, but are not limited to: (a)
physical destruction, damage, or alteration; (b) isolation of the property from its
setting or alteration of the setting when the setting contributes to the property’'s
character and qualification for National Register listing; and (c) "[i]ntroduction of
visual, audible, or atmospheric elements that are out of character with the property
or alter its setting."®!®

Where the agency finds no "effect,"” federal officials must notify the SHPO and any
interested persons, and make the supporting documentation available.*?® If no one
objects within 15 days, the section 106 process is complete.®?%

Where the federal official finds an "effect," or if the SHPO objects to an agency
finding of "no effect,” the section 106 process continues.®?? When the agency
discovers the undertaking will have an "effect," the "adverse effect" evaluation must
be made.®?® If the agency finds no adverse effect, the federal official shall either:
(a) obtain SHPO or tribal concurrence and forward the documentation to the ACHP;
or (b) submit the finding to the ACHP for a 30-day review and notify the SHPO.®?% |f
the ACHP does not object, the section 106 process is complete.®?® In the event the
ACHP disagrees, the effect is considered "adverse" and the section 106 process
continues as described below.

[d] The "adverse effect" consultation process.

When the federal official finds an "adverse effect," it "shall" notify the ACHP and
"shall" consult the SHPO and others "to seek ways to avoid or reduce the effects on
historic properties."®?® The agency is to provide participants in the consultation
process with documentation regarding the properties at issue and the potential
effects of the undertaking.**” The agency must also afford the "public" the
opportunity to comment.?2®

If, as a result of the consultation process, the agency and SHPO agree on "how the
effects will be taken into account, they shall execute a Memorandum of
Agreement."®?? Others may be parties to the agreement, but the project proponent
is not required to be a party under the regulations.®*® Once the ACHP approves the
Memorandum of Agreement, the agency's section 106 obligations are fulfilled. 3
The Memorandum of Agreement represents a powerful tool that agencies may use to
provide substantive protection for historic properties affected by undertakings.



If no Memorandum of Agreement can be reached through consultation, the agency
or SHPO "may state that further consultation will not be productive and thereby
terminate the consultation process."%? At that point, the agency must request ACHP
input and notify interested parties of the request. Following agency submittal to the
ACHP of documentation regarding the properties at issue and the proposed
undertaking, together with notice that no agreement has been reached, the ACHP
must provide comments within 60 days of receipt of the information.*® ACHP
comments are to be delivered to the agency head, SHPO and other interested
parties.*» The agency then is required to "consider” the ACHP comments "in
reaching a final decision on the proposed undertaking."®*> Once the agency makes a
decision, it must notify the ACHP, preferably prior to initiating the undertaking.**® At
that point, the agency may make its decision, issue the lease, approve the mine
plan, or take any course of action it chooses. Under the 1992 NHPA Amendments,
however, the head of the federal agency involved has a non-delegable duty to
"document any decision” under section 106 "which adversely affects any property
included in or eligible for inclusion in the National Register, and for which . . . [the]
agency has not entered into an agreement with the [ACHP]."®3"

[e] Special provisions regarding Section 106 clearance procedures.
[i] Properties discovered following initiation of undertaking.

The ACHP regulations address how to deal with historic properties discovered after
ground-disturbing activity is underway.®*® First, the agency "is encouraged" to
anticipate such an event and to develop a plan to address such contingencies.®39
The plan may be incorporated in any Memorandum of Agreement reached with the
SHPO. When plans to address newly discovered properties are developed, the agency
must follow the plan in order to maintain compliance with the section 106
process. 49

If no plan was drafted in advance to address undiscovered properties, the agency
must, upon a discovery, provide the ACHP an opportunity to comment or, if the
property has principally archaeological value, comply with the requirements of the
Historic and Archaeological Data Preservation Act (HADPA).4)-(42) Apsent a plan as
described above (or pursuit of the HADPA process), the ACHP regulations do not
require the agency to stop work on the undertaking in the event of a discovery
during work.®*® However, the regulations suggest the federal official should take
steps to avoid or minimize harm to the property until the ACHP consultation process
is completed.®** If the ACHP comment process is pursued, the ACHP comments are
due promptly, to be consistent with whatever schedule the agency official may
have.®* The agency may also seek agreement with the SHPO on an approach to
address the newly discovered property.®4®

[ii] Programmatic Agreements between states and federal agencies.

Agencies, SHPOs and the ACHP may develop "Programmatic Agreements" to fulfill
and perhaps streamline section 106 obligations for a specified undertaking or series
of undertakings.®*” In certain circumstances, Programmatic Agreements can
simplify the NHPA section 106 process.**® Developers should consider
recommending this approach in appropriate circumstances. Of course, one should
determine whether the regulating or permitting agency has any applicable
Programmatic Agreements which might govern a planned project already.



[f] Planning for NHPA compliance.

As the foregoing discussion reflects, the NHPA and its regulations impose procedural
obligations on the agency. There is no obligation on the agency actually to preserve
or mitigate damage to any historic property arising from the statute or
regulations.®*® However, as discussed above, the regulations provide an opportunity
for agency officials to impose substantive protective measures through a
Memorandum of Agreement. Agencies also may use Programmatic Agreements or
other Memoranda of Understanding to develop substantive protection. In addition, as
discussed below, agencies may impose stipulations or conditions of approval on a
development project to obtain a measure of protection for historic resources.®*”

Even without any substantive protection arising from the section 106 process, the
procedural obligations can be time consuming, and possibly disruptive to the
development schedule. Accordingly, project proponents should consider whether it is
productive to work with the agency, the SHPO, and interested parties to develop
acceptable mitigation provisions to protect any cultural and historic sites within the
area affected by the undertaking. While this may be unpalatable to some at first
blush, because it puts teeth into what might otherwise be a procedural scheme, the
benefits of time-savings may outweigh the costs of any such agreement. One may
also be able to use such an agreement to accommodate the concerns of parties
which otherwise might oppose a project. Moreover, as indicated, the agency and
SHPO may negotiate substantive protections anyway. So, there are benefits to being
an active participant from the outset.

[7] NHPA and Federal Regulation of Oil and Gas Operations and Rights-of-Way.
[a] Oil and gas leasing.

Oil and gas leasing regulations and directives under the Mineral Leasing Act of
1920%%Y impose cultural and historic resource protection requirements consistent
with the NHPA.®*? On-shore Oil and Gas Order No. 1 describes the duties of oil and
gas lessees or operators relative to cultural resource protection measures.®*® Prior
to submission of an Application for Permit to Drill (APD) or a Notice of Staking
(NOS), the operator should contact the applicable regulatory authority "to determine
whether any actions are necessary to locate and identify historic and cultural
resources."®*® Survey work by the operator may be required if the agency believes
National Register-eligible or listed properties are present in the area of potential
effect.®>® And, survey work will be required even if the surface is privately
owned.®*® Finally, operations plans may be subject to substantive modification by
the agency as may be necessary to protect surface resources, such as historic
properties.*®"

Oftentimes, "Conditions of Approval" are imposed by the agency when a
development project is approved. For example, most BLM Area Offices have
developed a series of "Standard Conditions of Approval,” among which are conditions
addressing the protection or avoidance of historic properties during drilling and
development activities. Those conditions or stipulations also can include
requirements that: activities cease upon the discovery of historic properties, the
operator inform appropriate officials, mitigate any damage, and pay the costs of any
mitigation. Project developers are advised to review any Conditions of Approval



carefully.®%® If the Conditions are unacceptable, any appeal should be filed
promptly.

[b] Rights-of-way grants.

Rights-of-way across public lands also trigger NHPA compliance requirements.*%
Moreover, right-of-way regulations permit federal officials to impose substantive
conditions or stipulations on rights-of-way "designed to control or prevent damage to

. . cultural and environmental values . . . ."®®® A question arises whether section
106 survey requirements apply to adjacent private lands across which a right-of-way
runs. In Western Slope Gas Co.,*®*V the Interior Board of Land Appeals held that the
inventory process applied, as a mandatory matter, only to those portions of a right-
of-way to be used by an intrastate pipeline regulated by the State of Colorado that
crossed federal lands.®®? Shortly thereafter, the Deputy Solicitor at Interior issued
an opinion that the IBLA decision was wrong, and that in certain circumstances the
NHPA requires the survey of private lands for cultural resources properties.®®
According to the Solicitor's office, the survey of private lands is even necessary
where an "undertaking"” is exclusively on adjacent public lands, but an "effect" may
occur on the fee property.®

[8] Developers are Liable for NHPA Compliance Costs.

The NHPA permits federal agencies to charge NHPA compliance costs associated with
an undertaking to the permit applicant.*®*® No court has explored the scope of this
feature of the NHPA. The BLM generally asserts that NHPA compliance and mitigation
costs are chargeable to the developer.®®® However, there is little or no guidance as
to whether NHPA costs may be imposed absent some explicit condition or stipulation
imposed on the developer. Nevertheless, permit applicants should incorporate the
anticipated costs associated with NHPA compliance into their project budget.(*¢”

[9] Judicial Review of Agency NHPA Compliance and Decision-Making.

As noted, failure to comply with the procedural requirements of the NHPA and its
implementing regulations subjects the offending agency, together with the permit
applicant, to the threat of an injunction.®® In Attakai v. United States,®*® the U.S.
District Court in Arizona enjoined a range management project in the area used
jointly by the Hopi and Navajo Tribes for failure to follow the ACHP's section 106
procedures.®® |n Attakai, the Bureau of Indian Affairs (BIA) followed its "standard
practice" to identify historic properties potentially affected by a fence construction
project: it completed a 100% field survey, consisting of "a walkover of the entire
project line . . . to inspect the area for cultural and archaeological remains which lie
in the project line, or sufficiently close that incidental impact might be expected."®""
The surveys were completed prior to clearance and final approval of the project.’?
Each survey disclosed historic properties, and the survey teams, not always including
an archaeologist or anthropologist, recommended realignment of the project to avoid
potential impacts on the sites.*”® The realignments were adopted and, following the
determination by the BIA Area Archaeologist that the project would have no effect on
historic properties, an archaeological clearance was issued.®"®

Because the BIA failed to consult with the Arizona SHPO, the district court concluded
the BIA violated a fundamental requirement of the NHPA, and issued an injunction
mandating compliance with section 106.%7® The court rejected the BIA's arguments



that its action met the spirit of section 106 and the regulations, and that the
regulations themselves expressly permit flexible implementation. According to the
court, the regulations "rely on consultation, particularly with the SHPO, as the
principal means of protecting historical resources."’® The court also stated that the
BIA is required to consult with Indian tribes,*’” and the failure to do so constituted
an additional basis for injunctive relief.®"® In short, injunctive relief is available
against federal agencies which attempt to shortcut the NHPA process.®*’® The courts
may apply the same standards to NHPA injunction cases as have been applied in the
NEPA context.*® Accordingly, agencies and developers should ensure careful
compliance with NHPA requirements.®%

[10] The Interrelationship Between NHPA Compliance Obligations and Federal Land
Use Planning Statutory Requirements.

[a] The Federal Land Policy and Management Act.

The Federal Land Policy and Management Act (FLPMA)®*®? provides a framework for
NHPA implementation and cultural resources management on public domain
lands.®®® Congress' policy declaration in FLPMA provides that "public lands be
managed in a manner that will protect the quality of . . . historical . . . and
archaeological values."®89

The FLPMA land use planning process requires consideration of cultural and historic
properties.*® Resource Management Plans developed under FLPMA invariably
contain a cultural resources management component. And, FLPMA regulations
incorporate NHPA compliance measures.*®® Land use authorizations under these
regulations require terms and conditions which shall "[m]inimize damage to scenic,
cultural and aesthetic values . . . and otherwise protect the environment . . . ."®8)

[b] The National Forest Management Act.

The National Forest Management Act (NFMA) and related statutes address cultural
resources management matters on National Forest lands.*®® NFMA's implementing
regulations require that forest planning include the identification, protection and
"management of significant cultural resources" in association with other forest
resource management goals.*®® Thus, developers should consult appropriate land
management planning documents in the early stages of project planning to identify
specific land use prescriptions that may be applicable.

8§ 3.03 THE NATIVE AMERICAN GRAVES PROTECTION AND REPATRIATION
ACT: SPECIFIC MANAGEMENT PRESCRIPTIONS FOR NATIVE AMERICAN
BURIAL REMAINS AND CULTURAL OBJECTS.

In 1854, Chief Seattle, a tribal leader of the Duwamish people, stated: "we will not
be denied the privilege, without molestation, of visiting at will the graves of our
ancestors and friends."®? Almost 150 years later, the Native American Graves
Protection and Repatriation Act (NAGPRA)®°Y now specifically protects Native
American graves and certain cultural artifacts on federal and tribal lands from
uncontrolled disturbance. NAGPRA is intended to ensure that "human remains must
at all times be treated with dignity and respect"®°? and to protect Native American
rights of possession to objects needed to preserve or renew traditional culture and
religion.*® NAGPRA also accords to living descendants or culturally related tribes



certain rights to ownership and control of burial remains and cultural items
discovered on federal or Indian lands.**® Unlike other cultural resources
management statutory schemes discussed in this paper, NAGPRA prescribes
substantive protection for certain cultural artifacts.

NAGPRA likely will affect federal public lands activities in several ways that are
distinct from NHPA protections. First, it separates out for specific protection certain
Native American burial remains and cultural items,**> and it establishes a hierarchy
of ownership interests in protected remains and artifacts discovered on public or
Indian lands.®°® Second, it prescribes procedures applicable when cultural items are
inadvertently discovered during implementation of a project,*°*” and provides for
excavation or removal of cultural items from federal or tribal lands.®*°® Third,
NAGPRA also defines interrelationships between its provisions and other applicable
statutes that suggest avenues to minimize delay or interruption of a project through
early planning.®°®

[1] The Reach of NAGPRA.

NAGPRA's land management prescriptions apply to inadvertent discovery and to
intentional excavation and removal or of Native American human remains and
"cultural items" on federal and Indian lands.°? "Federal lands" are defined to
include "any land other than tribal lands which are controlled or owned by the United
States, including lands selected by but not yet conveyed to Alaska Native
Corporations. . . ."?®%D "Tribal land" includes "all lands within the exterior boundaries
of any Indian reservation" and "all dependent Indian communities."®°? These
definitions suggest that federal public lands and private lands, which are not
administered for the benefit of tribes, may be deemed tribal lands under NAGPRA, if
they lie within reservation boundaries or in areas that may be considered "dependent
Indian communities."” The burial remains and cultural artifacts of all Native American
tribes, bands, or groups are covered, and there is no prerequisite that the remains or
cultural items be associated with a tribe, band, or group that is now federally
recognized. This section of the paper will focus on NAGPRA provisions affecting on-
the-ground activities.

[2] Cultural Items Defined.

NAGPRA defines four classes of Native American cultural items: "human remains,"
“funerary objects," "sacred objects," and "objects of cultural patrimony."?°® These
are described in turn below.

[a] "Human remains"

NAGPRA itself does not define "human remains." However, the NAGPRA regulations
define the term as "the physical remains of a human body of a person of Native
American ancestry."®®® Any Native American human remains, whether found in a
burial site or as isolated bones not associated with a burial site, are subject to
NAGPRA protection.®%

[b] "Funerary objects"



Funerary objects are objects that, as a part of the death rite or ceremony of a
culture, are reasonably believed to have been placed intentionally with or near
individual human remains.®°® Funerary objects may be either "associated" or
"unassociated." Associated funerary objects "still retain their association with human
remains that can be located."°” "Unassociated funerary objects," conversely, are
items reasonably believed to have been part of a burial site but that "can no longer
be associated with the human remains of a specific burial."?°® Consequently, all
objects that were part of, or were intended to be part of, a burial site at or near the
time of burial are either associated funerary objects or unassociated funerary
objects.

[c] "Sacred objects"

"Sacred objects" refer to "specific ceremonial objects which are needed by traditional
Native American religious leaders for the practice of traditional Native American
religion by their present-day adherents."°? The operative test is not whether they
are considered sacred in the eyes of an individual, but whether the objects "were
devoted to a traditional Native American religious ceremony or ritual and which have
religious significance or function in the continued observance or renewal of such
ceremony." @0

[d] "Objects of cultural patrimony"

Objects of cultural patrimony are objects "having ongoing historical, traditional or
cultural importance central to the Native American group or culture itself."?Y They
must be objects that may not be alienated or appropriated by any individual group
member. Cultural patrimony objects would include items central to the preservation
of a group culture, such as the Zuni War Gods and the Confederacy Wampum Belts
of the Iroquois.??

These definitions may be of little help to the operator of heavy equipment building a
logging road or drill pad. This practical problem counsels in favor of conducting good
cultural resources surveys, with well informed consultants, before breaking
ground.®®® While those studies may not reveal all sites, they will minimize the risk
that NAGPRA objects (or other historic properties) will be uncovered inadvertently
during development activities. Despite such precautions, in the event of a discovery
during operations, the prudent course would be to consider any human remains in an
area that may contain Native American burial sites, or any Native American artifacts,
as potentially subject to NAGPRA.

[3] Native American Ownership or Control of Cultural Items.

NAGPRA proclaims that Native American cultural items discovered on federal or tribal
land shall be owned and controlled by the Indians or Indian tribes having the closest
relationship to the cultural items. NAGPRA's ownership scheme is important to public
lands developers because it determines the tribe or tribes which are entitled to notice
and consultation with respect to cultural items inadvertently discovered and that
must be excavated or removed from a project area.®*®

Ownership of and right to notice concerning newly discovered human remains and
associated funerary objects is vested in the lineal descendants of the deceased
Native American whose remains or burial items are found.®*® In cases where lineal



descendants cannot be ascertained, and with respect to unassociated funerary
objects, sacred objects, and objects of cultural patrimony, NAGPRA specifies that
ownership and control is:

(A) in the Indian tribe . . . on whose tribal land such objects or remains were
discovered;
(B) in the Indian tribe . . . which has the closest cultural affiliation with such remains

or objects and which, upon notice, states a claim for such remains or objects; or

(C) if the cultural affiliation of the objects cannot be reasonably ascertained and if
the objects were discovered on federal land that is recognized by a final judgment of
the Indian Claims Commission or the United States Court of Claims as the aboriginal
land of some Indian tribe--

1. the Indian tribe that is recognized as aboriginally occupying the area in which the
objects were discovered, if upon notice, such tribe states a claim for such remains or
objects, or

2. if it can be shown . . . that a different tribe has a stronger cultural relationship
with the remains or objects . . . , in the Indian tribe that has the strongest
demonstrated relationship, if upon notice, such tribe states a claim for such remains
or objects.?®

With respect to cultural items on federal lands, "cultural affiliation" likely will be the
most common determinant of the tribe entitled to ownership. NAGPRA's legislative
history suggests that evidence bearing on cultural affiliation may include
"geographical, kinship, biological, archaeological, anthropological, linguistic, oral
tradition, or historical evidence or other relevant information or expert opinion."?"
While NAGPRA incorporates a "requirement of continuity between present day Indian
tribes and materials from historic or prehistoric Indian tribes . . . ," a claim "should
not be precluded solely because of gaps in the record."?*® NAGPRA also provides a
mechanism to resolve disputes between tribes over priority of right to ownership of
NAGPRA cultural items and unclaimed cultural items.®9

[4] Procedures Governing Inadvertent Discovery of Cultural Items.

NAGPRA is most likely to affect natural resource development on public lands
through its procedures governing inadvertent discovery of cultural items.?®
NAGPRA specifies ostensibly straightforward requirements when "any person . . .
knows, or has reason to know, that such person has discovered Native American
cultural items on Federal or tribal lands . . . ."®?Y In the event of a discovery, the
person making the discovery must notify, by telephone and in writing, the Secretary
of the Interior or other federal agency head having primary jurisdiction over the
federal lands involved. With respect to tribal lands, if known or readily ascertainable,
notice also must be given to the appropriate Indian tribe.®???

If the discovery occurs in connection with an on-going activity, "including (but not
limited to) construction, mining, logging, and agriculture,"” the discoverer also must:
"cease activity in the area of the discovery, [and] make a reasonable effort to
protect the items discovered before resuming such activity . . . ."®*® Thereafter,



project activity may resume 30 days after notification has been received and
"certified" by the appropriate federal or tribal official under NAGPRA, if the
resumption of activity is otherwise lawful.?*%

The statutory 30-day moratorium on projects runs from the date of "certification by
the Secretary [or other agency head] or the appropriate Indian tribe . . . ."(?2®
Consequently, to avoid unanticipated delays, the person discovering cultural items
should immediately notify at least the appropriate federal agency head by a method
that ensures certification of receipt. Even on federal lands, an inadvertent discoverer
also should consider sending notice in the same manner to any tribe which may
claim ownership of the artifacts.

Under the 1995 NAGPRA regulations, project activity may resume as provided under
NAGPRA following any inadvertent discovery "if the resumption" is otherwise
lawful.?® Alternatively, project activity may resume "at any time that a written,
binding agreement is executed" between the necessary parties "that adopt[s] a
recovery plan for the excavation or removal," of the human remains or cultural items
in accordance with their ownership.?*” On federal lands, any plan which would
involve excavation or removal must be developed in consultation with the
appropriate tribe.®?® Although it is not stated, | presume that project activities could
resume under such an agreement even if less than 30 days has passed from the date
of notification.®?® Nevertheless, implementation of any recovery plan could result in
further project delays.

Doubtless, there will be public lands development situations where the 30 day
moratorium may be inadequate to identify the appropriate tribe, decide upon a plan
for the excavation, and effect the removal and disposition of the items or remains.
The appropriate tribe or tribes to be notified may not be readily ascertainable.*®
And, more than one tribe may claim ownership, raising a question as to who can
authorize the appropriate disposition of discovered cultural artifacts. Actual
excavation will take additional time. Careful project planning and close coordination
with the applicable agency and appropriate tribe will be necessary to minimize
delays.

[5] Provisions Applicable on Tribal Lands.

With respect to tribal lands, NAGPRA extends greater control to tribes, as compared
to "federal lands," over excavation and removal of cultural items found on all lands
within reservation boundaries or in "dependent Indian communities.”" Indian
reservations, particularly those open to settlement and entry under the allotment
acts of the late 19th century, often include within the exterior boundaries of the
reservation, substantial acreage in which the tribe has no beneficial interest.®?
Similarly, "dependent Indian communities," located outside reservation boundaries,
may reflect a hodgepodge of land titles including federal and state public lands and
private fee lands, but which include predominantly Indian population and land
ownership.®3?

If lands are "tribal,"” rather than "federal,” upon discovery of NAGPRA cultural items,
NAGPRA requires notice to the appropriate Indian tribe, "if known or readily
ascertainable."®*® Before cultural items can be excavated or removed from tribal
lands, and after consultation with the appropriate tribe, the person discovering the
cultural items must obtain the "consent of the appropriate (if any) Indian tribe . . .



and provide "proof" of such consent.®®*® NAGPRA does not specify the effect of a
tribe's refusing to consent to excavation or removal.®®

[6] Excavation and Removal of Cultural Items.

NAGPRA specifies procedures governing the excavation and removal of cultural items
from federal or tribal lands. These statutory and regulatory steps would be set in
motion either when the NHPA cultural resource inventory is prepared during initial
stages of the project or when NAGPRA-protected cultural items are discovered during
project activities. NAGPRA requires the following steps to be completed before
cultural items may be excavated:

(a) A permit must be issued under the Archaeological Resources Protection Act
(ARPA),?%® "which shall be consistent with [NAGPRA];"

(b) The items may not be excavated or removed until "after consultation with or, in
the case of tribal lands consent of the appropriate (if any) Indian tribe . . ."; and

(c) Proof of tribal consultation or consent must be shown.®*"

In addition, although it is not clear whether this step needs to be complete prior to
excavation, the ownership and control of disposition shall be as provided in 25 U.S.C.
§ 3002(a) and (b) and the 1995 NAGPRA regulations.®%®

[7] Planning for NAGPRA Compliance.

The project applicant and federal agency can minimize project delay and disruption
by effective planning during early stages. Cultural resources in a proposed project
area should be evaluated carefully under NEPA and the NHPA. NAGPRA-protected
cultural resources also should be evaluated in the reviews under these statutes, and
the project proponent should seek to reach agreements concerning NAGPRA
compliance as part of a coordinated consultation process.?3%

Cultural resources inventories prepared under NHPA at the project proposal stage
should directly address NAGPRA-protected cultural items. Impacts on NAGPRA-
protected sites or cultural items should be considered in environmental assessments
or environmental impact statements under NEPA®*? and may be pertinent to
"adverse effect" determinations under NHPA.®*Y The notice and consultation
processes under NAGPRA and NHPA also should be coordinated where possible.?*?

NAGPRA compliance will be facilitated if, early in project planning, the project
developer and agency seek to identify and consult with tribes or groups that may
own or control cultural items under NAGPRA. Identification of potentially interested
tribes at an early stage also will facilitate prompt decisions over disposition or
removal of cultural items inadvertently discovered during the project. The
consultation participants should aim for agreements between developer, agency, and
affected tribes over ownership and control of cultural items, excavation or removal
methods, and custody of cultural items immediately following removal. Such
agreements will help effectuate NAGPRA's requirement that projects not be delayed
more than thirty (30) days by an inadvertent discovery of cultural items.



8§ 3.04 THE HISTORIC AND ARCHAEOLOGICAL DATA PROTECTION ACT OF
1974 AND RESERVOIR SALVAGE ACT OF 1960.

The Historic and Archaeological Data Protection Act (HADPA)®*® and Reservoir
Salvage Act (RSA)®* combine to authorize collection and preservation of historic
and cultural resource data and remains discovered following initiation of any ground-
disturbing activities on public and Indian lands.®*® These statutes are not a
significant factor in public and Indian lands development,®*® presumably because
NHPA compliance obligations nearly always disclose historic properties, and
appropriate mitigation measures generally are taken before initiation of a project.®*”

HADPA and RSA provide that a federal agency must notify the Secretary if it
discovers or is notified by appropriate authorities of the existence of significant
historic data that may be irrevocably lost or destroyed as the result of a project.?®*®
If the Secretary agrees, he or she must survey or investigate the area, and recover
or preserve the data which should, in the public interest, be recovered.®*® The
survey or recovery work must be initiated within 60 days of notice to the
Secretary,®® and the Secretary is required, absent an agreement to the contrary, to
"compensate any person . . . damaged as a result of delays in construction or as a
result of the temporary loss of the use of private or nonfederally owned land."®%V
The Secretary's data recovery work is intended to cause "as little disruption or delay
as possible."?®? Notwithstanding the potential for some compensation, the
disruption and expense potentially caused by discovery of sites after initiation of the
construction phase of a project counsel in favor of insuring the agency undertakes
and completes its NHPA compliance work comprehensively. Moreover, under HADPA,
recovery work may be charged as project costs, and billed to the permittee.®>®

8§ 3.05 THE HISTORIC SITES ACT OF 1935.

The Historic Sites Act of 1935 (HSA)®*¥ is designed to protect a narrow class of
historic resources: sites, buildings, and objects of national significance.®*® The Act
declared a "national policy to preserve for public use historic sites . . . of national
significance for the inspiration and benefit of the people . . . ."®® The other statutes
discussed to this point have a broader scope, being designed to protect sites of local,
regional and national significance.®*"

The HSA delegates to the Secretary the authority to survey historic and archaeologic
sites, buildings and objects to determine which possess "exceptional value as
commemorating or illustrating the history of the United States."®*® The Secretary
also is authorized to acquire nationally significant properties, and to contract with
states or others to protect such properties.®®® If a National Historic Site is in the
vicinity of a public lands development project, NHPA compliance procedures will

apply.

8§ 3.06 THE ANTIQUITIES ACT OF 1906 AND THE ARCHAEOLOGICAL
RESOURCES PROTECTION ACT OF 1979.

The Antiquities Act of 1906 and the Archaeological Resources Protection Act of
1979 (ARPA)®®*V work in tandem to protect and preserve historic and cultural
properties through a permit system authorizing scholarly study and excavation of
cultural properties, and a severe penalty provision for unauthorized use, removal, or
damage to any archaeological resource.®®*® Generally speaking, these statutes do



not impose conditions on development projects.®®® For example, the district court in
Attakai v. United States rejected arguments that the range improvement projects
there required ARPA permits: "ARPA is not applicable to the projects and
construction activities in this case . . . the Act is clearly intended to apply specifically
to purposeful excavation and removal of archaeological resources, not excavations
which may, or inadvertently do, uncover such resources."®** ARPA, however, will
come into play in circumstances where archaeological resources are uncovered
during project execution, which must be excavated or removed.?®*® ARPA also will
gover(n t?e qualifications of personnel involved in excavation and the methods

used. @%@

Project planning, therefore, must accommodate ARPA requirements that apply to
excavation and removal of historic properties and NAGPRA-protected cultural
items.®®*” ARPA covers excavation of historic properties and "graves" and "human
skeletal materials" and requires notice of proposals to excavate cultural or religious
sites to tribes which may consider the site important.®®®® ARPA regulations also
require that applicable tribes be notified 30 days before issuance of an ARPA permit
and contemplate consultation between agency and tribes upon tribal request.®®*® The
project proponent should coordinate any necessary ARPA permitting at an early
stage in the project, with agencies and tribes.

8§ 3.07 THE AMERICAN INDIAN RELIGIOUS FREEDOM ACT AND THE FREE
EXERCISE CLAUSE: PUBLIC LANDS MANAGEMENT AND NATIVE AMERICAN
RELIGION.

Federal Indian policy regarding traditional Native American religions has waxed and
waned from indifference to hostility to protectionism.®’® The American Indian
Religious Freedom Act of 1978 (AIRFA)®™ is the generally applicable federal statute
reflecting current policy. In a single, broadly phrased section, AIRFA proclaims:

. it shall be the policy of the United States to protect and preserve for American
Indians their inherent right of freedom to believe, express and exercise the
traditional religions . . . including but not limited to access to sites, use and
possession of sacred objects, and the freedom to worship through ceremonial and
traditional rites.?"?

AIRFA vests no substantive rights in Native Americans; rather, it requires
consideration of effects of public lands development on Indian religion.?™®
Consideration of effects on Native American religion may also be necessary under
other planning or management statutes.®’® Substantive protection of Native
American religious uses of public lands would exist, if at all, under the Free Exercise
Clause of the First Amendment.®’® Early identification and consideration of
potentially significant sites is the best approach for accommodating AIRFA-protected
interests.®®

[1] AIRFA Rights and Duties Under Lyng.

Any discussion of AIRFA's effect on activities on the public land must begin with Lyng
v. Northwest Indian Cemetery Protective Association.®’” In Lyng, the U.S. Forest
Service planned to upgrade and pave a road through a remote, high country area
known as the Chimney Rock section of the Six Rivers National Forest.?’® Individual
Indians and Indian organizations challenged the plan under AIRFA and the Free



Exercise Clause, among other grounds. It was undisputed that the Chimney Rock
area was central to the Indian peoples' traditional religion, and the increased use of
the area that would follow completion of the road would be incompatible with historic
religious uses.®’® While the Forest Service considered substantial evidence of the
effects the road would have on religious practices, it decided to build the road.?%®

The United States Supreme Court rejected Native American claims under both the
Free Exercise Clause and AIRFA. Lyng holds that AIRFA creates no new or additional
substantive rights and raises questions as to whether AIRFA creates any procedural
rights or duties.?®® Justice O'Connor's majority opinion found legislative history to
support that the absence of action-forcing statutory language reflected a
Congressional intention not to create enforceable rights. In other terms, the law "has
no teeth in it."®®?

Whether AIRFA creates enforceable procedural rights that survive the Lyng decision
is perhaps a close question. Lyng quotes legislative history supporting that federal
agencies should not impede Indian religions practices "without a clear decision on
the part of the Congress or the administrators that such religious practices must
yield to some higher consideration."®® However, Lyng and cases applying it suggest
that enforcement of procedural rights to require agencies to consider impacts on
traditional religion will have to be asserted under NEPA or other land management or
planning statutes.®®” At least one court has held that AIRFA created no procedural
duties or cause of action with respect to specific federal actions. %%

[2] Consideration of Impacts on Native American Religion Under NEPA.

After Lyng, claims to require procedural consideration of impacts of a federal action
on Indian religion may be asserted under NEPA.?®® Federal land managers likely
have discretion to consider impacts on native religions, but the consequences of a
failure to address such impacts in NEPA documents are unclear.®2"

[3] Free Exercise of Traditional Native American Religions.

After Lyng, any claim to restrict federally authorized use of public lands to
accommodate Indian religious uses appears untenable. Over a strongly worded
dissent, the Lyng majority rejected the proposition that federal lands should be
subject to a "religious servitude"” to accommodate even the most central religious
practices of a tribe.®®® The Lyng majority gleaned from prior Free Exercise decisions
a two-pronged test to govern Free Exercise claims: (1) the government action must
"coerce" affected individuals into "violating their religious beliefs;" or (2) it must
"penalize religious activity by denying any person an equal share of the rights,
benefits, and privileges enjoyed by other citizens."®®*? Courts applying Lyng have
rejected Free Exercise claims to a protected religious use of public lands.®%?
Following Lyng, even "extremely grave" impacts on Native American religion cannot
foreclose federally authorized uses of public lands.®*

The enactment of the Religious Freedom Restoration Act of 1993 (RFRA)®°? may
affect this analysis. In RFRA, Congress sought to restore recognized standards
protecting Free Exercise of religion that were "virtually eliminated" in the U.S.
Supreme Court decision, Oregon Employment Division v. Smith.?%® Section 3 of
FRFA provides:



(a) IN GENERAL.-Government shall not substantially burden a person's exercise of
religion even if the burden results from a rule of general applicability, except as
provided in subsection (b).

(b) EXCEPTION.-Government may substantially burden a person's exercise of religion
only if it demonstrates that application of the burden to the person.

(1) is in furtherance of a compelling governmental interest; and

(2) is the least restrictive means of furthering that compelling governmental
interest. %9

It is not clear whether this legislation will have any impact on the Lyng analysis of
the Free Exercise clause as it affects public lands development.®°®

[4] Planning to Accommodate Native American Religious Uses.

Public lands developers should strive to identify areas of Indian religious significance
at an early stage. Consultation with tribal officials or traditional religious leaders may
lead to minor project modifications that resolve potential disputes and avoid delays.
Attention to the NEPA process within the agency and to the content of NEPA
documents prepared with respect to the project also may avoid delays resulting from
NEPA litigation.

8§ 3.08 CONCLUSION.

Compliance with cultural and historical resource management laws involves an
understanding of several different and interrelated regulatory schemes. Efficient and
cost-effective compliance requires that same understanding, coupled with knowledge
of how cultural resource management prescriptions fit with other public lands
management programs and with NEPA compliance. Careful planning of cultural
resource compliance is a must.

Federal land managers and developers alike should undertake cultural resource
management compliance obligations as early as possible in the planning process.
Failure to do so can result in delay and waste. Those involved in public land use and
management must plan sufficiently far in advance to meet historic resource
obligations and permit efficient use of natural resources. Moreover, those involved in
the control of public land development, including federal agencies, environmental
groups, Indian tribes, developers, and others should seek to work together to
provide for the reasonable needs of today's society without sacrificing the past that is
reflected in the historic and cultural resources located on public lands.
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149. Programmatic Agreements or other agreements may commit agencies to
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150. See Part 3.02[7], infra.
151. 30 U.S.C. § 181-263 (1988).

152. See, e.g., 43 C.F.R. § 3101.1-2 (1994) (authorizing lease stipulations and
imposing restrictions on lessees "deriving from specific, nondiscretionary statutes"),
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archaeological resources] . . ." values of the lands. 43 C.F.R. § 3591.1(b) (1994); 43
C.F.R. 8 3802.1-5(d)(3), (f) (1994); 43 C.F.R. § 3802.3-2(b) (1994).
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156. See, e.g., General Crude QOil Co., 28 IBLA 214, 83 1.D. 666 (1976) (oil and gas
lease); Cominco American, Inc., 26 IBLA 328 (1976) (phosphate lease); see
generally Solicitor's Opinion, "Legal Responsibilities of BLM for Oil and Gas Leasing
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157. See NTL-6, 41 Fed. Reg. 18116, 18118 (April 30, 1976). Operations plans are
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159. See generally 43 C.F.R. Part 2800 (1994).
160. 43 C.F.R. § 2801.2(b)(3) (1994).
161. 40 IBLA 280, reconsideration denied, 43 IBLA 259 (1979).
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163. 87 1.D. 27, 28 (December 6, 1979) (suggesting a "rule of reason" regarding the
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128 IBLA 126 (1993). The Solicitor's Opinion relies on Hall County Historical Soc'y v.
Georgia Dep't of Transp., 447 F. Supp. 741, 752 (N.D. Ga. 1978), and Thompson v.
Fugate, 347 F. Supp. 120, 124-125 (E.D. Va. 1972), addressing primarily federally-
funded highways. See 87 1.D. at 30.

164. Id.; see also Solicitor's Opinion, "Legal Responsibilities of BLM for Oil and Gas
Leasing and Operations on Split Estate Lands,"” (April 1988). In those circumstances,
project proponents may be forced to obtain judicial relief if a private landowner
refuses access. See Id. at 9; Pacific Gas Transmission Co. v. Richardson's
Recreational Ranch, Ltd., 9 F.3d 1394 (9th Cir. 1993).




165. See 16 U.S.C. § 470h-2(g) (1988).

166. See Central Valley Electric Cooperative, Inc., 128 IBLA 126, 128 (1993); Old
Ben Coal Co. v. OSM, 109 IBLA 362, 370-73 (1989); Beartooth Oil and Gas Co., 85
IBLA 11 (1985).

167. For a discussion of chargeable project costs under the Federal Land Policy and
Management Act and other land management statutes, see K. Clark, "Public Land
Rights-of-Way: Who Pays for the Environmental Studies,"” 2 Natural Resources &
Environment 3 (Spring 1986).
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169. 746 F. Supp. 1395 (D. Ariz. 1990).
170. 1d. at 1406, 1413.

171. 1d. at 1406.

172. 1d.

173. 1d. at 1406-07.

174. 1d. at 1407.
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historic propert[ies]." Id. at 1407.

176. Id. at 1408, citing 36 C.F.R. § 800.1(b); see also Pueblo of Sandia v. United
States, 50 F.3d 856, 862 (10th Cir. 1995).

177. 746 F. Supp. at 1408, citing 36 C.F.R. § 800.1(c)(2)(iii) (for undertakings on
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8§ 800.5(e)(4) (1994).

178. 746 F. Supp. at 14009.
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182. 43 U.S.C. 8§ 1701-1783 (1988).

183. "Public lands" is defined in FLPMA as lands administered by the BLM except
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1960, 16 U.S.C. § 528-531 (1988).

189. 36 C.F.R. 219.27 (1991). As with the BLM, one should refer not only to Forest
Service regulations, but also to the Forest Service Manual. See, e.g., Forest Service
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(1988). Actions "authorized or required" under the NAGPRA regulations "will not
apply to tribal lands to the extent that any action would result in a taking of property
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October 30, 1991 ("Departmental Consulting Archaeologist Memorandum™). The NPS
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infra.
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cert. denied, 498 U.S. 1012 (1990), after remand, 1995 WL 231635 (April 19,
1995); United States v. Martine, 442 F.2d 1022 (10th Cir. 1971).
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259. Id. at § 462(d), (e).
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293. 42 U.S.C. § 2000bb (1988). Smith was an employment discrimination case
involving regulation of peyote use.

294. Id. at 2000bb-1 (1988).
295. See Werner v. McCotter, 49 F.3d 1476 (10th Cir. 1995); Thiry v. Carlson, 887

F. Supp. 1407, 1412-13 (D. Kan. 1995); aff'd, Tenth Circuit Cause No. 95-3178
(March 15, 1996).




